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ABSTRACT

Although the wave of democratization already took place in Latin America, Venezuela
has experienced a reversal in the past decade. In earlier years, the higher courts (although
independent) had no impact on society; the justice members only assumed a symbolic role with
no real importance, but with time, this characteristic started to interchange and the Judicial
branch began to get involved in issues regarding its civil society. Consequently, the elected
President Hugo Chávez decided to neutralize the power of all branches of government, including
the judiciary, by enacting a set of rules not commonly seen in a democratic country, which
concentrated the majority of power in his hand, eliminating the concept of Checks and Balances.
This imbalance of power between the Executive and all other branches of government,
has led to the deterioration, and almost elimination, of the independence within the judiciary.
Therefore, the more the executive controls the judiciary, the less autonomy and less selfsufficiency it will have, thus eliminating the checks and balances in the Venezuelan government.
In this negative relationship, the excessiveness of power exerted by the Executive branch is the
main variable that controls the judicial branch. I will present valuable background information to
this topic, and I will then suggest a concise solution to the problem of government imbalance
between the branches in the Venezuelan government.
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INTRODUCTION

Significance
The country of Venezuela presents an important example of the necessity of proper
equality and independence within government branches. By maintaining boundaries, the
management and quality of all levels of society are ensured, and depriving a government of such
a right will unleash a series of problems, such as Human Rights violations and the creation of
corruption. Based on the literature I found, one can infer that there is no notion of government
transparency in Venezuela; the corruption and discrepancy within the government has lead to all
sorts of bureaucratic malfunctioning and the blurring of their chores, a matter that has an overall
effect on the general population of the country.
In the case of Venezuela, it is important to notice how the judicial branch has become a
puppet of the executive branch; it is no longer regarded as an institution capable of protecting its
citizens and its constitution, but it is more like a slave at the mercy of the ruler. After several
processes and law formulation, President Hugo Chávez has not only created a new Constitution
that fits his presidential agenda, but has also transformed the judiciary into a branch with only a
symbolic role, stripping it of the little capacity it had in the past.

Literature

According to the experts, there is a high correlation between the excessive power of the
executive branch and the diminished independence of the judicial branch. According to John
Martz and David Myers, the post 1959 era in Venezuela was characterized by a democratic
reformist experiment.1 In this time period, Venezuela broke from its traditional political pattern
and became democratic under the leadership of Acción Democrática and Social Christian
COPEI, the two democratic parties at that time.2 However, Martz and Myers affirm that the
policy choices of the parties were still wasteful attempts, exhibiting “a large margin of error”
making the future of Venezuelan democratic system unpredictable.3 Rooted in the long history of
scandals, Venezuelans believe that the courts have been rotted to the core for a long time; even in
1995, the courts were already believed to be influenced by “economic and political, family ties,
party affiliations and romantic relations”.4 Experts from the Journal of Interamerican Studies
and World Affairs attest that the challenges that Venezuela has been facing since the 1990’s are
related to the decomposition, legitimacy, and governability of its democratic regime.5 They also
indicate that the government entered a disequilibrium when the “habit, interests, or belief” in the
legitimacy of the branches stopped creating submissiveness on the part of the governing parties,
transferring the legitimacy to new institutions and rulers, in this case to the Executive branch
under President Chávez.6 Furthermore, the literature shows that the judicial system already
lacked cohesiveness and it was under constant threat of collapse before Chávez came into power
in 1999; part of this problem originated from the lack of government funds to all court levels,
deteriorating its ability to function and to organize itself.7 Additionally, the Supreme Court
judges, originally appointed by Congress, were burdened with unmanageable loads of work and
their efficiency and effectiveness was in turn affected gravely.8 In the compiled work Lessons of
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the Venezuelan Experience, it is stated that the disconnect between the “civil society and
politics” has transformed the Venezuelan crisis into a broad theoretical problem.9 Some of the
concerns regarding the judiciary come from corruption among the judges, shown in their
tendency to be influenced in deciding civil cases by their relationships with the defendants,
instead of being based on the rule of law.10 The compiled work also states that the legal system is
one of the weakest links in the “social policy” chain in Venezuela.11
The Economist released an article in which The World Bank affirmed that the legal
system in Venezuela is a “disaster-corrupt, politicized and grossly inefficient” where judges are
constantly being persuaded by money.12 This vicious circle of corruption constantly causes
reforms to fail because the institutions and key players that are in charge of accepting them or
denying them are illegitimate.13 The poor functioning of the justice department continues to be
the major cause of the loss of legitimacy in spite of the attempt in 1992 to reform the judicial
system layout in the Constitution.14 The judicial branch in Venezuela has been handicapped by
the non-stop irregularities and its weakness in the face of pressure from the other branches of
government.15 For these reasons some programs were implemented for a period of time to
modify the judicial branch, but then in 1996 it faced a “judicial emergency” under the presidency
of Caldera when it failed to achieve such changes.16 In 1999, after Chávez took charge of the
presidency, a “judicial emergency commission” was set up to draft legal clauses for, yet again, a
new constitution and to “evaluate the work both of judges and of the members of the Supreme
Court;” all in hopes of fixing the crisis of the judiciary.17 Illustrating some of the issues faced by
the judiciary was the fact that by 1999, 23,000 prisoners were still waiting to have their trial,
even though new decrees were issued to “modernize” the judiciary and guarantee a speedy
3

trial.18 In the 1999 Bolivarian Constitution, procedures were included for the selection and
training of judges in order to guarantee more effectiveness in the courts.19 Furthermore, the
Bolivarian Constitution granted Chávez the power to enact the “Enabling Law” on November 7,
2000, which granted him the right to institute laws without the permission of the other branches
of government, indicating the overstepping of the constitutional boundaries between the
executive branch and the judicial branch.20 This reveals with clarity that in Venezuela
predominates a weak rule of law, a characteristic that is not usually part of a democratic regime
that contributes to the instability of the political arena in the country.21
In 2004, a Constitutional law was enacted to regulate the functioning of Venezuela’s
Supreme Court, including an increase in number of the Supreme Court Judges from 20 to 32,
which allowed Chavez to “pack the court” with his most allied followers.22 Among other
changes, the law included provisions that allowed for new nominees to be appointed by a simple
majority vote if and when a two-thirds majority vote failed three times, and for the nominations
of judges to be annulled if they did not fulfill all appointment requirements.23 According to the
Human Rights Watch, this constitutional law, also known as the new “Organic Law,”
exacerbated the damage already done to judicial independence in Venezuela by stripping the
Supreme Court of its autonomy.24 The new law made the Supreme Court judges less autonomous
and more prone to political persecution by parties, and forced them to make decisions based on
their political convictions.25 The Bolivarian Constitution completely modified and blocked the
powers of the judicial branch by creating a new “Commission of Judicial Emergency”.26 In
Article 17 of the Transitory Regime one can find the decree that allowed the destruction of the
Supreme Court of Justice and its three chambers (political-administrative, criminal, and civil
4

cassation).27 Later, this would also establish the new Supreme Tribunal of Justice, with the new
constitutional; political-administrative and electoral; and social, civil and criminal cassation
chambers.28 These new chambers of justice focus on the various differences between lawfulness
and the rule of law, in most cases bringing the argument that the act of justice is as significant as
the rule of law, a concept that fails to bring this concept forward.29
The literature also shows the extreme decrees enacted by Chávez during his years as
President. The decrees include laws such as the Law of Social Responsibility in the year 2005;
which was meant to limit the freedom of expression in the social media.30 This controversial law
was highlighted with the closure of the Radio Caracas Television, Venezuela’s oldest TV
channel.31 Other decrees and laws will be discussed in later chapters to highlight the importance
of Chávez’s control over the judiciary.
There is extensive evidence that Venezuela has been transformed under the rule of power
of President Chávez, and it will continue to be transformed in the years to come, affecting all
aspects of civil society. In this research I will show a variety of transformations that Venezuela’s
political landscape has gone through over the last decade under the presidency of Chávez,
constantly making a connection with the concept of checks and balances, and the lack of it in this
specific case.

Gap in Literature
The literature on this subject area does not come up with any clear conclusion regarding
the relationship between the neutralization of powers in the judicial branch, the elimination of
checks and balances, and the increase of centralized power in the executive branch. Mostly, the
5

literature focuses on the changes in the constitution made by the executive leader in attempt to
“restructure” the judiciary, but the literature does not talk about the implications of these
changes, specially the violation of the checks and balances and the lack of equality between the
branches of government. Furthermore, the majority of the literature and studies of Venezuela in
the last decade, concentrate on the phenomenon known as “Presidentialism” focusing on
President Chávez. This concentration of perspectives on one individual suggests that the
President is in fact “Venezuela”; meaning that absolutely all of the issues happening in the
country, from violence to poverty, can be traced back to an action done by Hugo Chávez.
Although in a great number of instances this might be the case, there are other important factors
and actors that affect public policy and take an important role in the functioning of the
government. Therefore in this research, I will analyze a variety of variables ranging from the
President’s executive orders to the constant changes in the constitution, that inevitably lead to a
degradation of the judicial system in Venezuela and the close eradication of checks and balances
in this country.

Research Design
My research will be composed of four parts. The first one will describe the Old
Constitution and its major areas of impact, which will be later contrasted with the new Bolivarian
Constitution of 1999 enacted under President Hugo Chávez. Next, there will be a section about
the judicial branch, which explains the structure of the system and the history of the branch,
including its characteristics prior and after Chávez’s presidency. The last section will explore the
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Executive branch and its excessive control, covering a range of its radical executive orders and
appointments under the presidency of Chávez.
All sections will finally come together in a conclusion and explain the consequences of
such a lack of governmental checks and balances, especially between the executive and the
judicial branch, and after a careful analysis, a possible solution will be offered to the problem
currently present in Venezuela.
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CONSTITUTIONS IN VENEZUELA PRIOR TO THE 1999 CONSTITUTION

Venezuela’s political landscape can be characterized as a fluctuating graph: It has had
periods of stability followed by periods of turbulence, in different degrees and in different
lengths. It is because of this trait that the country’s constitution has been a means to an end in the
political arena, where it is constantly molded and adjusted to repair the problems experienced at
the time of its ratification, or in some situations to fit the needs of its creator.32 This chapter will
cover some of the key aspects of Venezuela’s previous constitutions with an emphasis on the
1961 Constitution, which will serve as background information to understand the radicalism of
the 1999 Bolivarian Constitution.
The first Constitution in Venezuela was drafted in 1811, following the 5th of July of 1811
the day the Declaration of Independence was signed, signaling the separation of Venezuela from
its former ruler Spain.33 The 1811 constitution was produced by the first Constitutional
Assembly and it gave birth to the “Confederation of States of Venezuela”.34 Nineteen years later,
Venezuela became an autonomous nation separating itself from the Republic of the Great
Colombia, created by the former liberator Simón Bolívar; and the 1830 Constitution was drafted
by a second Constitutional Assembly.35
The years that followed were marked by a wave of political distress. In 1958, the
Revolution of March took place and hundredths of people died across the country.36 A series of
wars known as the Federal Wars occurred as a result of the previous revolution.37 Towards the
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end of the Federal Wars, the 1958 Constituent Assembly united again, and created a new
Constitution that year.38 Other conflicts continued throughout, and in 1863 the fourth
Constitution was drafted to implement the essence of a “federal state system” in the country.39 A
few years later, Guzmán Blanco became the President and successfully achieved the end of all
Civil Wars by the year 1880.40 Then in 1893, a fifth Constitution was formulated.41 In 1899, the
“Invasion of the Seventies” took place and the country was attacked by Cipriano Castro Ruiz; a
series of wars started as a result but were finalized in October with the “Revolución Liberal
Restauradora” (Liberal Restauration Revolution), where Ruiz became Venezuela’s president.42
Two years later, a new Constitution of 1901 that included new presidential mandates was
created.43 After the military regimes of Cipriano Castro Ruiz and Juan Vicente Gomez finally
came to an end, a seventh Constitution was drafted in 1914, which lasted thirty two years.44 Then
in 1946, following the dissolution of President Isaías Medina Angarita’s government, another
National Constituent Assembly was created along with a ratification for another constitution,
which was established that same year.45 Next, in December 1952 Marcos Pérez Jiménez became
the president and the following year he drafter the 1953 Constitution, signaling another period of
dictatorship in Venezuela.46 Even though, the year of 1958 marked the longest period of relative
political stability where Venezuela was finally able to grow as a nation and develop its economic
sector.47 The year 1958 was also the time when the Pact of Punto Fijo was created by the
country’s three strongest political parties (Acción Democrática- Social Democratic Party,
COPEI- Christian Democratic Party, and Unión Republicana Democrática- Liberal Party); with
this pact the parties agreed to equally share the power of the government, ignoring the turnout in
the elections.48 As a consequence of this monopoly, the government became extremely corrupt
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and fraudulent.49 Thus, it is under this presidency that the most significant occurrence of political
dissatisfaction begins, ultimately leading to the 1999 Bolivarian Constitution and Chávez’s rise
to power.50
The discontent grew larger as a consequence of the “ lack of evolution from a system of
overly centralized political parties”.51 And in 1961 another Constitution was drafted to establish
a system of proportional representation at all governmental levels.52 This initiative originated
within the Congress, and it was fully supported by the main political parties, showing the
abilities that Venezuela had gained as a democratic entity throughout the years, but also
highlighting its lack of ability to address the dissatisfaction of the citizens.53 With this
constitution, the government was able to experience (up to some extent) concordance and
validity.54 Unlike the previous Constitutions, the 1961 one was drafted by a special Commission
and not a Congressional Assembly; a political decision based on the fact that since the country
was undergoing major political imbalance, making the process open for election would be
dangerous, therefore decided to make the drafting a closed process.55 The whole idea behind the
new document was to finally restore the democracy in Venezuela through national consensus,
but instead of making the process “participatory,” it was more legitimate and more supported by
the parties.56 This constitution was not able to solve all the problems, instead it continued to
develop the political crisis that was already growing at the time. The political parties had created
a “closed-block system” of voting where they exerted control over the elections and the citizens
grew disconnected to their elected government.57
It is at the height of the Venezuelan dissatisfaction that Chávez found an opening to bring
forth his ideas. He preached to the people, and said the things they wanted to hear; his ideas were
10

convincing and in essence, brilliant. In the next section, the process in which the 1999
Constitution was created and adopted will be explained.
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THE 1999 CONSTITUTION

As explained in the previous section, Hugo Chávez came into power at a time when the
people of Venezuela were at great disapproval of their seating government. He used this in his
advantage in order to promote his initial agenda which consisted in writing a new constitution; a
process that had been done several times in the past, and that was actually rejected in the
previous presidency. The new Bolivarian Constitution of 1999, contains several key aspects that
make this Constitution entirely different from the rest, a characteristic that redefined Venezuelan
politics in its entirety.
To have a better understanding and appreciation of what took place in Venezuela the
moment the 1999 Constitution was adopted, I want to offer some background information of
what characterizes politics and democracy in Latin America, and what sets Venezuela apart from
the rest. Since the information in this section slightly touches the issue, I encourage the reader to
get informed in this subject matter since it offers incredible insight about a region of the world so
greatly intertwined with global politics.
Background of Latin American Politics

Generally speaking, democracy as an organization establishes an arrangement of power
in the institutions of a society; but in Latin America this arrangement is weak, leaving the
governmental institutions vulnerable and unstable, thus the reason why most of the countries in
this region have a delegitimized democracy.58 In a fully functioning democracy there lies a
consensual relationship between the government and the people, and it is established by the laws
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in a constitution.59 With a well established constitution, all the procedures and institutions are
strongly created and in return, it applies the concept of checks and balances, forcing the branches
of government to follow the rule of conduct.60 It is this very own concept that is missing in Latin
American countries, more specifically in Venezuela: there is no such thing as a “social contract
between the rulers and the ruled,” instead the constitution simply describes a society with no
room for failure, leading to the constant need to create a new constitution in hopes of achieving
change.61
When a country embarks in the process of transforming its constitution in order to
redefine its sociopolitical aspects, it makes the process a “pre-eminent political act;” and in many
cases, this redefining has a sole purpose of assembling a more forceful government.62 As it is the
case in many Latin American countries, the constitutions have been created by political figures
in order to fulfill a specific bureaucratic program (an example of a “pre-eminent act”), generally
including a creation of new institution.63 These young institutions have the goal of ensuring that
certain services and laws will be in fact enacted and kept during future governments, but
normally the laws that dictate how to create these institutions are extremely specific and
untrustworthy, debilitating the overall process.64 Thus, not only the new institutions are created
under unsteady principles, but the adherence to the laws under the new constitutions also
becomes difficult and an inevitable disparity between the law and the reality of the country takes
root.65 It is because of this reality-law gap, materialization of the conditions needed to bring into
effect the legislature in the new constitution is almost impossible and unavoidably brings the
whole process to a halt, as it is the case in Venezuela.66
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In Latin America, the mere existence of a mandate does not imply that it will be
implemented or that it will have the resources to access them; the entire political system,
especially the judiciary, is poor, inefficient, and corrupt.67 The corruption stems from the
excessive power in the hands of the executive, a trend known as “Presidentialism,” common in
Latin America.68 Presidentialism, converts the president into the biggest symbol of power in the
country, rather than the government itself, leading to “legitimacy beyond the needs of democratic
governance”.69 Most of the presidents are allowed to formulate laws, outline the government’s
budget, summon legislative sessions, obstruct with the rulings of the Supreme Court, and most
importantly suspend the Constitution; thus, if desired, the entire bureaucracy can be redefined by
the president, with an eye towards his personal agenda.70 The aforementioned can be found in the
current government of Venezuela. Since early in his presidency, President Chávez used the very
thin separation of powers in his government in a strategic manner and he was able to achieve his
ambitious agenda under the protection of supposed democratic processes, such as the
referendum. This allowed him to achieve his goal of re-writing Venezuela’s 1961 Constitution in
a very short period of time.

The 1999 Bolivarian Constitution
As mentioned before, in Venezuela there have been several Constitution-making
processes in the years: 1858, 1863, 1901, 1946, 1953, and 1961, which happened for reasons
such as a coup de tat, de facto rejection of the constitution, a civil war, or a revolution.71 Unlike
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the others, the 1999 constitutional reform resulted from a “formal democratic process”, a
complete novelty.72 This novelty was aided by the fact that Venezuela’s political system had
been going through a political crisis for many years, in which the possibility of amending the
constitution was highly considered, if the right idea was set forth.73
As sources indicate, in 1984 the Presidential Commission for the Reform of the State
(COPE) was formed to evaluate the constitution and recommend some reforms.74 Some of the
reforms included: “A fresh approach to the electoral funding, the development of internal party
democracy, an overhaul of the electoral system, and a project of political decentralization,” and a
new voting arrangement to disable the two main parties (AD and COPEI) that had previously
maintained a monopoly of the government.75 The reforms continued to be ignored and shut
down, and in June 1989, after the crisis of the “Caracazo” (a series of riots that ended up in the
death of over 500 people), COPE suggested a total reformation of the 1961 Constitution to
establish a “New Republic,” where a Special Joint Chamber Commission for the Revision of the
Constitution was created by Congress.76 The Commission was to be directed by Rafael Caldera
(President at the time) and composed by a majority of the old parties (Acción Democrática and
COPEI), causing incessant gridlock.77 The failure of this commission revealed the government’s
institutional deterioration and its failure to answer to simple needs, made the people of
Venezuela extremely dubious of the government.78 A few years later, the coup d’état of 1992
took place, and the Special Joint Chamber Commission tried to advance once again the idea of a
new constitution in order to find a way out of the institutional crisis created by all the military
insurgencies.79 The radical content of the Constitutional draft led to a halt of the process by
August of that year.80 Among some of the proposals, there was an amendment to open up more
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channels for public participation and to confine role of political parties, with direct and semidirect apparatuses for participation; all with the sole intention to break the chain of “the
exclusively representative nature of Venezuelan democracy”.81 It was also included the concept
of majority vote and proportional representation, a common characteristic in European
governments.82 The main problem was that the Venezuelan people were afraid of any changes,
since the credibility of the government and the political parties was at an all time low, leading to
a futile attempt to draft a new constitution.83 The only success that came out of this process was
that some of the proposals were later adopted in the institutional reforms of 1999.84
The next attempt to awaken the idea to rewrite the constitution was by former President
Caldera who returned to the race for the presidential elections, but he also failed.85 Before 1998,
the concept of a new constitution was outside the scope of possibilities, since there was a severe
problem of dependence on the “intellectual, political, and mobilizing capacity of the political
parties, at a time when their legitimacy as leaders and representatives is seriously weakened and
questioned” by the people.86 The critics alleged that once the Venezuela’s condition at the time
was taken into consideration, a referendum seemed to be polling the system as a whole, rather
than the new constitution, thus making rejection and indifference a very likely effect.87 Thus, it
wasn’t until 1998 that Chávez was able to present the idea of a new constitution that was
comforting enough for the people to accept.88
After he won the elections, President Chavez gave an inaugural speech proclaiming that
there would be a national referendum to settle the issue of whether or not there should be
elections to choose the new Constitutional Assembly, who would then draft a new national
constitution.89 Chávez argued that the only way to provide “happiness, justice, and social
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equality” to his people was by drafting an entirely new Constitution, and it was put up for a
vote.90 After the referendum results were in favor of the drafting, the elections were conducted in
July 1999 to select the Constitutional Assembly, in which Chavez supporters won 91% of the
seats.91 The Assembly was directed by Luis Manuel Miquilena as President, and Aristobulo
Isturiz as Vice President, two of Chávez’s most devoted followers.92
Under this new Constitutional Assembly, there were 21 special sub-commissions, each
awarded a different section of the constitution; for example, one commission led by Hermann
Escarra, was in charge of receiving the requests and suggestions from the people, such as what to
do with the relationship between the new Assembly and the old Congress.93 The year the new
Constitution was drafted polls showed that the Constitutional Assembly was regarded as
Venezuela’s “supreme authority,” and the Congress as being dependent on the Assembly.94 And
interestingly enough, this “supreme authority” was completely composed of Chavez’s most
fanatic advocates, and it affirmed itself as a “super power” adopting powers beyond the scope of
the new constitution.95 It is here that the first example of a breach of separation of powers is
found. Not only Congress loss its ability to dictate its own processes, but a separate institution
came into play, composed of radical supporters of the new government.
The Constitutional Assembly became involved in the reformation of all the branches of
government. First, it created the commission of “judicial emergency” in order to disintegrate the
Supreme Court, which had 15 judges at that time.96 The President of the Court Cecilia Sosa,
greatly opposed this decree and resigned her post stating that “the country’s democratic system
was in danger”.97 According to this special commission, out of the country’s 1200 judges,
approximately half of them were culpable of corruption and malpractice, and that the only
17

solution would be to replace the entire system.98 Thus, the Constitutional Assembly created the
Supreme Tribunal of Justice with new Chambers in order to replace the longstanding Supreme
Court; these chambers were named the Constitutional Chamber, the Political-administrative
chamber, the Electoral and Social chamber, and the Civil and Criminal Cassation chamber.99 In
order to replace the previous magistrates, the Constitutional Assembly was also in charge of
assigning the new tribunal magistrates, but since the 1999 Constitution was yet to be established,
some of the appointments did not hold to the criteria that were to be included in the newer
constitution.100 Thus, it is safe to assume that the Assembly appointed the new magistrates
according to their political preferences and not according to their abilities to serve as protectors
of the la. The Constitutional Assembly remained in charge of the “functioning and the
restructuring of the judicial system” until the new Supreme Tribunal of Justice had organized
every aspect of its branch, restricting the Tribunal from the main power it sought to attain and it
was given to a commission whose members were selected by the Constitutional Assembly.101
The Constitutional Assembly constantly violated the rights of due process of law and the right to
a “natural judge,” which were guaranteed by the 1999 Constitution that they drafted.102 This
violation and constant control of the Assembly is another clear example of the breach of checks
and balances that became deeply rooted in Venezuela once President Chávez took power.
Furthermore, two other mandates were established by the Assembly; the first one an
inspector of the courts and its members was appointed to ensure the proper functioning of the
system, and the second one authorized the appointment of the people’s defender.103 All of these
appointments were made without any participation of the citizens of Venezuela, as it was
supposed to be according to Article 279 of the 1999 Constitution.104 Then, the Constitutional
18

Assembly disintegrated the National Congress, the Senate and the State’s legislative assemblies,
and it suspended elections in the municipalities.105 It also assigned the newest “National
Electoral Council, the Prosecutor General, the People’s Defender and the Comptroller General”
and the new Legislative Constitution, which obtained all legislative power until another National
Assembly was appointed years later.106 The people questioned these appointments in the newly
established Tribunal of Justice, but the decisions were upheld on the grounds that the
Constitutional Assembly had Constitutional power to do so.107
After every Constitutional Assembly commissions was set up, President Chávez decided
to embark on a presidential tour around the globe; but when he came back he found a number of
articles that opposed his personal goals. Notably, an article that addressed the issue of the
freedom of the press and an article regarding abortion and the “right to life,” which would cause
tremendous tumult among the Catholic Church in Venezuela and the international media, and the
fact that the Constitution Assembly had struck down the renaming of the country to “Bolivarian
Republic of Venezuela”.108 After some discussions and agreements, the articles were
accommodated to be less drastic, and the draft of the new Bolivarian Constitution was ready.109
After a very short time, the new constitution was ratified December 1999, by 71% of the
votes.110 With this constitution, Chávez managed to change a constitution that used to provide
Congress with far-reaching powers, into a constitution that gave extensive powers to the
executive branch.111 Along with the ratification of the constitution, there was an agreement that
the following year there would be national elections in which every elected official, including the
president, would be under the scrutiny of the people.112 In July 2000, the results were out and
Chávez was elected once again as President of Venezuela, with an actual increase of the votes.113
19

Unlike the new Bolivarian Constitution of 1999, the 1961 Constitution included
provisions for the Congress to “override the President’s suspensive veto [power] with a mere
majority” and it excluded provisions that allowed the executive to introduce new policy.114
Furthermore, the previous Constitution also granted the power to draft and pass new legislation
to the legislative branch, with a simple majority and without consulting the executive.115 And this
was all transformed under the new constitution. In 2001, Chávez launched a set of 49 decrees
under the Enabling Laws to fulfill the requirements of the Bolivarian Constitution, giving him
the temporary power to make laws without the approval of the National Assembly.116 Some of
the provisions allowed for the concentration of power in the executive, especially by the
president.117 During this time Chávez was able to draft laws that covered topics such as the oil
and fishing industry, the redistribution of land, and financial policies.118 One of his laws was the
extension of the Presidential term beyond five years and also the right for immediate re-election,
on the grounds that a restricted 5-year term was not sufficient for repairing Venezuela.119
Under the newly ratified Constitution, the country’s Senate was annulled and a
unicameral National Assembly was created.120 Furthermore, the National Electoral Commission
and the People’s Branch (or Citizen Power branch) were the two new branches of government
introduced in the ratified constitution.121 The Citizen Branch was created as a referee, in charge
of making all other branches of government to comply with the Constitution; it was composed by
the Comptroller General, the Attorney general, the People’s Defender. 122 The National Electoral
Commission was granted the power to oversee all aspects of all civil society elections, such as
those for organizations.123 The right for the people to invoke referendums with powers to
“revoke legislation, and recall politicians including the president” was also a major aspect in the
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constitution, with an original aim of making a more open democracy.124 These branches allowed
for the load of the political parties in the system to diminished, allowing new parties to
participate in governmental affairs.125
Additionally, all throughout the new document the power and independence of the
executive branch and the military were reinforced. The powers of the president were broaden,
with provisions such as the extension of the presidential term to six years and the right to
immediate reelection, and the military received new rights such as voting and replacing the
requirement of approval by Congress by the requirement of the approval by the president.126
Now the decision-making authority lied within the executive branch, and all the other policy
institutions were regarded as weak and unnecessary, which in turn made the Venezuelan
citizenry more dependent on the President as a leader, pointing towards “the antithesis of
democracy”.127 In addition, the constitution served to redraw the political and administrative
frame in order to curb the influence away from governors, mayors and local elected officials,
towards the executive; most particularly the Law on Communal Councils which established the
communal powers within society, that forever altered the traditional governing structure, by
making the “state apparatus” superfluous.128 The new Bolivarian Constitution supports the rule
of law but within a new militaristic foundation, that was never present in any previous
Constitution in Venezuela.129 It makes the separation of power ambiguous, by making all other
branches subject to the executive branch, establishing a “statized” economy.130
The new 1999 Constitution completely transformed the Venezuelan political
landscape.131 One of the most significant changes in the political structure that was supposed to
take effect after the adoption of the new Constitution was the transition from a “centralized
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federation of the past hundred years into [a] decentralized federation, with distribution of power
towards states and municipalities”.132 But although the 1999 Constitution points towards this
direction, it continues to be unapplied, since within the articles lays a paradox. On one hand,
Article 4 and Article 158 of the 1999 Constitution state that Venezuela is a “federal decentralized
state,” while other articles grant centralized powers at the “national level” completely cancelling
out any progress made towards decentralization.133 Furthermore, with the new Constitution and
the Venezuela became the world’s only federal state that runs without a Senate, eliminating
important powers that ensure equality between the states, and granting previously non-existing
powers to other commissions.134 Some of the new commissions were in charge of drafting
legislation regarding the rights of the indigenous people of Venezuela, which had to be greatly
considered since out of the 23 million people, around 316,000 are indigenous (including 26
different ethnic groups).135 This was a breakthrough aspect of the new constitution, and at the
inauguration ceremony of the constitution, Rigoberta Manchu from Guatemala, Nobel Prize
winner and one of the greatest indigenous leaders of Latin America, arrived in Caracas and gave
her “blessing to the changes relating to indigenous rights in the new constitution”.136
Nonetheless, aspects like this put the stability and justice of the Venezuelan government at risk.
Simple powers that were once exercised by the states are now regulated by “national legislation”,
abolishing the independence of the states.137 An example of this intervention is the
administration of the legislative councils of every state by the National Assembly, eliminating
the power of the state to interpret their own State constitution and regulate their “own branches
of government”.138 Furthermore, the distribution of taxes was another power taken away from
the states and granted to the National Assembly, which sets up a national budget and allocates no
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more than 20% of the “national public income” to each state.139 This legislation was a breach of
a standard of every country, since it took away the legislative power of states to ensure a
separation of powers.140
The citizens of Venezuela took notice of this situation and the opposition decided to
exercise the right to a “general referendum” which was granted by the new Constitution in
matters of paramount importance regarding the nation.141 The referendum was requested on the
grounds that the possible dismissal of the President was a substantial reason, but all sorts of
impediments were imposed by the government.142 The Tribunal of Justice declared the
referendum illegal since a “recall referendum” had already happened in 2002; then in 2003, the
opposition set up a nation-wide collection of signatures in order to call a referendum, but Chavez
declared that the signatures were fake, thus invalid; the opposition once again called for the
collection of signatures, and once again Chavez said that most of the signatures were invalid; in
2004, another round for the collection of signatures took place, and although the process was
delayed, a referendum took place on August 2004.143 Since the government requested to keep all
of the signatures, thousands of Venezuelans were denied of their passports, university diplomas,
lost their jobs, and in some instances were victims of violent acts by supporters of the
government.144
The 1999 Constitution was drafted as a political vehicle that seems to favor people’s
demands but in reality it aids the active government to remain in power and in control. First of
all, the Constitution limited the autonomy of the municipalities making it almost impossible for
them to become representative of their people.145 According to the expert Allan R. Brewer-
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Carías, a former Professor at the Central University of Venezuela and the Vice President of the
International Academy of Comparative Law:
What the 1999 Constitution created was a centralized, anticipatory democratic system
that deliberately confuses the instruments of direct democracy with effective political
participation. That is why the citizen’s assemblies and the communal councils, have gradually
replaced local governments, being in contrast, directed from the center, and without any general
electoral representative origin. Nonetheless, they create the idea that the people are
participating….In any case, the result is that the scheme of centralized federation of the
Constitution of 1961 has been strengthened and aggravated in the 1999 Constitution and through
its unconstitutional developments, despite it identifying the federation formally as a
‘decentralized federation’ (Article 4)” 146
All of this shows that the Venezuelan government extracts its authoritative power from
the disfiguration of the separation of powers, which is mostly concentrated in a National
Assembly that is controlled by the Executive branch.147 The domination by the Executive planted
the seed of authoritarianism in Venezuela, which has continued to grow and concentrate more
and more power in the hands of this one branch of government.148 This section reveals that
President Chávez adopted the constitution as an instrument to further expand his personal
agenda; he as successful at convincing his people that a new constitution was the only means to
solve the political problems, and instead drafted a document that transformed all aspects of
government including the long-standing institutions that now serve his purpose. Furthermore, the
judicial system was transformed in such a way that it made it even harder to function and it made
it easier for other institutions, such as the Constitutional Assembly to control it and maneuver it
at its disposition. A fact that will be shown in the next section.
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THE JUDICIAL BRANCH
The structure of a government rests upon three pillars: the executive, the legislative, and
the judiciary. These pillars have distinct, but nonetheless crucial functions which together are
able to maintain the system from crumbling down. When one of the pillars becomes disparate
from the rest, either weaker or stronger, the entire framework is at risk. This illustration can be
found in the case of Venezuela, where two branches have polar opposite strengths. Not only the
executive branch is disproportionately strong, belonging to an abrasive and almost completely
independent pillar, but also the judicial branch has miniscule power, serving as an instrument of
manipulation of the strong. This implies that the Venezuelan government is extremely
unbalanced and unreliable, and it is at risk of collapsing at any sign of a disturbance
This chapter will offer an in-depth description of the current problem that the judicial
system in Venezuela is facing. From the executive orders of President Chávez, to the actions of
the judges sitting in office, I hope to shed some light on the issue of the lack of independence of
the Judiciary system in such an important player in global politics that is Venezuela.
The Background of the Judicial System

The judicial system in Venezuela for several has never been able to hold true
independence from the other branches of government. The imbalance in the system is rooted in
the exorbitant amount of power that the Parliament used to have in the country.149 In the early
1990’s, Parliament exercised a “monopoly” of appointments for almost every public policy
official, including the body of the Electoral Supreme Council, the Comptroller General of the
Republic, the Supreme Court Justices, the Judicial Council, and the General Prosecutor of the
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Republic.150 These appointments evaded election regulations and opinions from the people, and
were a reflection of the political view point of the Parliament, which caused extreme uneasiness
in the public- an issue already growing at the time.151
The public was commanding stronger protection from the judiciary to offer electoral
participation, and also for the application of the principle of checks and balances to end the
monopoly of the appointments by the political parties in the process.152 But at the same time that
the public needed the most protection from the judiciary, the branch was experiencing a fullblown crisis caused by the Pact of Punto Fijo and the bureaucratic incompetence it brought with
it.153 In the early 1990’s, the judicial system in Venezuela was already credited as one of the
worst in the world , as reported by a United Nations survey, which indicated that it took
approximately three years for a civil case and five years for a criminal case to get to court.154 The
report also revealed that in 1992 out of 21,000 jail convicts, 70% were still waiting for their
trial.155 This created a common perception among the people that the justice system was
politically divided between the poor and the rich elite, regarding it as to be “above the law”.156
Constant complaints about the inefficiency of judges were brought up, but were kept unrevealed
by the Punto Fijo party.157 Even by the year 1995, reports were issued regarding the corruption
and ineffectiveness of the Supreme Court judges and the deterioration of the courts: by this year
a report showed that the number of judges per citizen went from 1 per 3,333 in 1945 to 1 per 14,
333, considering that the number recommended by the United Nations is 1 judge per 4,000
citizens.158 Since the courts couldn’t attend to the cases of the prisoners fast enough, the number
of prisoners in the jail system also rose to exorbitant numbers- prisons that were meant to hold
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15,000 inmates, by the 1990’s would hold over 24,000 inmates leading to the death by murder or
health related causes of many.159
This decay of the judicial system affected Venezuela in various ways. It gave room to the
worsening of a political crisis, characterized by the lack of legitimacy and the lack of a rule of
law and it increasingly depended on brutal force and the abuse of human rights, since the legal
system was so fraudulent.160 An example of that was El Caracazo, in which over 500 people
were killed during the riots.161 The judicial system was weak and corrupt at the local level, a
trend that went up the ladder and it reached the Supreme Court.
The Episode that Changed the Judiciary
The overstepping of boundaries continued after Chávez took hold of the presidency. In
February 1999, the day of his inauguration of office, Chávez evoked a referendum without any
consent or permission from the constitution or of any of the branches of government.162 In any
other democratic government, the “rule of law should have resolved the debate” but he violated
the 1961 violation to start the process for the new constitution meanwhile violating the ruling of
the Supreme Court about the issue.163 Mr. Chávez proceeded to persuade the Court until they
settled the issue in an “interpretative recourse on consultative referendums filed by a Non
Governmental Organization, according to the statute governing the Supreme Court,” and
announced two dubious decisions that completely ignored the real problem, basically signifying
the end of the 1961 Constitution.164 One of the decisions by the Supreme Court explained that
the option of a referendum to obtain an opinion from the public on whether a Constituent
Assembly should proceed to be elected and it then offered a hypothetical breakdown of the
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Constitutional Doctrine of Constituent Power, but it avoided the topic of whether an amendment
in the Constitution was in fact needed to proceed.165
After this decision was brought forward, the President announced that the elections for
the Constituent Assembly would offer no information regarding the number of representatives
that were going to be put up for elections, how was the Assembly going to be set up, and for how
long would this Assembly be in office for; according to Chávez, this was a Presidential decree
and the people would have to accept it.166 Once again, the Supreme Court tried to challenge this
action and offered a number of judicial review decisions that proved that a Constitutional
Assembly had to be put up for election following the structure offered by the 1961 Constitution,
but the election still took place in July 1999, and with that defeated the Constitutional powers
held by the Court.167 As expected, the proposition to set up a Constitutional Assembly was
accepted, and 131 members were appointed to the Assembly, which was in turn controlled by the
president’s supporters.168 This control of the Assembly by Chávez’s supporters showed that the
long-time monopoly of the political parties of AD and COPEI was broken.
Time and time again, President Chávez proceeded with a variety of actions that
completely ignored any attempt of the Supreme Court to follow the rule of law, and the
referendum marked the beginning of the end of the judicial system in Venezuela.169 The
Constitutional Assembly announced itself as the new “superpower” and began to reorganize all
government branches, focusing the most on the judicial branch.170 Starting with the judiciary, it
first created a special Commission of Judicial Emergency with the main goal to attain the
“autonomy and independence of the existing judges”.171 Under the supervision of Luis
Miquilena, one of Chávez’s main adviser, the “judicial Restructuring Commission” was set up,
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which was assigned the duty to review all the appointed judges in the country and replace them
when deemed necessary; since the previous judicial system was so highly disliked, this radical
commission wasn’t contested by the public.172 As a result more than 80% of all the judges were
removed from their appointments in a very short period of time.173 The Supreme Court attempted
to contest these illegal activities, since they weren’t included in the recent referendum, but they
were upheld by the alleged constitutionality of the new Assembly.174 Furthermore, the Assembly
used this attempt by the court to gain new sovereign powers, not explicitly given to them
before.175 It is with this action that the Supreme Court signed its own execution- the court
disappeared two months after.176
The Supreme Court was under great political pressure, and the judges became desperate.
They offered one of their judges to the Judicial Emergency Commission, and also put themselves
to the mercy of the Assembly, but all efforts became futile.177 Two months after the Supreme
Court decision, the Constituent Assembly dissolved the court and replaced every judge using
their new “supraconstitutional power”.178 The judges removed by the “Judicial Restructuring
Commission” were replaced by provisional judges.179 Furthermore, the Assembly proceeded to
further violate the 1999 Constitution by appointing the members of the freshly set up Tribunal of
Justice, National Electoral Council, Prosecutor General, People’s Defender, and the Comptroller
General and it also replaced the entire Congress by a new but temporary legislative
commission.180 Once again, the Supreme Court (now called the Supreme Judicial Tribunal)
disputed the constitutionality of the appointments, but were upheld under the excuse that the
Constituent Assembly had now the power to do so.181 The replacement of the judges and the new
transitional legislation showed that the President now had authority over the entire structure of
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his government, especially the judicial branch.182 After these actions, the Supreme Tribunal had
over 90% temporary judges, none with any sovereignty.183
Additionally, the President adopted a series of decrees- previously rejected by the
citizens- justifying them with “ex post facto judicial interpretations issued by the Constitutional
Chamber of the Supreme Tribunal,” that became composed with a majority of his supporters.184
Among the decrees, it was specified the annulment of the previous Supreme Court to be replaced
by a Supreme Tribunal of Justice which eliminated the previous chambers and judges and elected
new ones.185 The former chambers of justice- political-administrative, criminal, and civil
cassation- were replaced by complete new chambers named: the Constitutional Chamber, the
Political-Administrative Chamber, the Electoral and Social Chamber, the Civil and Criminal
Cassation Chamber.186
The new judges were also assigned to their positions, ignoring all requirements explicitly
included in the new Constitution, and no explanation of their new powers was given.187 These
appointments were criticized by the Human Rights Watch and the US government, calling their
action a “Court-packing law,” because it increased the number of Supreme Court judges from 20
to 32 giving the Chávez administration to pack them with strong supporters.188 One of the
reasons why the Assembly was able to ignore the opposition and carry out the unfair
appointment of judges, was because of another new law provision that declared that a majority
approval of two-thirds would only be required for the first three rounds of voting, if no majority
was reached by the third round, a fourth vote could approve the new judge with a simple
majority; thus the reason why twelve of the new judges were accepted by a simple majority and
nominated by Chávez’s supporters in the Assembly.189 After this, the independence of the courts
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was gravely affected. By adding twelve new judges to the Tribunal of Justice, the Assembly was
able to set up a very hazardous precedent.190 The fact is that by doing so it showed that every
time there is a set of judges in the Tribunal that the Assembly dislikes, it could add more judges
if they wanted to have a majority in their favor once again; this move forever affected the
balance of power in the court, and it made it almost completely “Chavista” (in support of
Chávez).191
The situation of the past decade has led the judiciary to be unreliable. All the judges were
assigned for a restricted amount of time and then dismissed at the disposition of the alsotemporary-Commission eliminating the due process of law present in the Constitution.192
According to the 1999 Bolivarian Constitution, the use of judicial powers rests completely on the
hands of the judges, and to give judicial power to any Commission violates the due process
guarantee.193 Thus, not only the Commission violated the due process of law present in the new
Constitution but it also disregarded the implied right of having a “natural judge,” also in the
Constitution.194 Furthermore, on January 18, 2000 the Constituent Assembly by means of
exercising their “sovereign power,” adopted two laws concerning judicial power; one decree
related to the assignation of an inspector of the courts, and the other a commission to overlook
the rebuilding and adequate performance of the courts, replacing the temporary Comptroller
General and the temporary Prosecutor General with new substitutes.195 A new People’s defender
was also assigned, making it the only appointment by the Commission that was actually in
accordance with the 1999 Constitution, but every appointment was still made without electoral
participation (another fact included in the 1999 Constitution).196 These actions were in clear
violation of the separation of powers granted by the constitution. Furthermore, the powers given
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to the new Comptroller General were not included in any decree or in the Constitution, making it
illegal under the state and municipal powers expressed in the Constitution.197 Also, the
temporary members of the Supreme Electoral Council (a new chamber of the judicial branch)
were removed and it assigned another set of temporary members that were also government
supporters.198
The Supreme Tribunal of Justice was involved once again. This time the complaint was
brought up by former members of the Assembly (now considered from the opposition) and they
attacked the “supraconstitutional” powers of the Constitutional Assembly and attempted to solve
the issue through the judicial review of the “electoral statute of the public powers” which was
previously accepted by the Assembly in the year 2000.199 It was struck down by the Tribunal of
Justice, stating that the powers adopted by the assembly were approved by the referendum that
created them.200 The following was said about this decision:
The Supreme Tribunal of Justice, by deciding that the Electoral Statute
sanctioned by the Constituent Assembly was of constitutional rank, enacted
for the purpose of filling supposed gaps or vacuums in the transitory provisions
of the 1999 Constitution, violated the people’s sovereign will as expressed
in the referendum.201
Without a doubt the Supreme Tribunal of Justice after this decision, established a
precedent that indicated that the Assembly was free to enact laws and make changes in the
constitutional hierarchy without consulting the other branches, or even worse, the people.202 This
violated the basic principle of a democracy and the rules approved by the referendum in 1999; it
now accepted a power which was once deemed as supraconstitutional, as something
acceptable.203 Furthermore, the Supreme Tribunal continued to reduce its own power by
acknowledging the fact that a transitional Commission could enact changes , even if they were
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not included in the new Constitution which was accepted by the people and created by the very
own Assembly.204 By acknowledging this fact, the Tribunal gave the Assembly a power
“analogous to the Constitution” and a status “parallel to the current 1999 Constitution”.205 As a
consequence, the Tribunal gave up its duty as the protector of the Constitution.206
The Current Judicial Branch

The independence and autonomy of the judiciary was taken away once the
Assembly adopted its “supraconstitutional powers”.207 There has been a predominant and
abrasive process to make the judiciary succumb to the control of the executive, by constantly
transforming and eliminating chambers of the branch.208 For example, the Judicature Council,
created in 1961 to over look the judiciary, was replaced by the Supreme Tribunal who now
governs and regulates the entire system, including the selection and elimination of judges,
without the consent of the public, which makes the branch very unstable.209 In addition to that,
the National Assembly is in charge of appointing the Supreme Tribunal Judges for a twelve year
term, which can be terminated at their discretion.210
The characteristic of stability is an essential element that the judges need in order to best
serve their constituents and to guard the constitution; by not making the judges subject to the
opinion and sanctioning by the public, they can become corrupt and only serve the interest of
their party.211 This has been the situation experienced by the judges in Venezuela since 1999,
where the judges are put through constant manipulation by the controlling party and haven’t been
able to properly administer justice.212 Today, the entire judicial branch is too restricted and
crippled compared to the other branches.213 The branch is irregular and it is internally distorted,
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which led it to become decrepit in moments of confrontation against outside powers, and slow,
uneven and inefficient at all levels of the court.214 Under the new Constitution, it was mandated
that an established amount of the governmental budget would always have to go to the judiciary
in order to avoid legislative pressure.215 By giving the Assembly complete discretion of
appointing and removal, the judges are under constant scrutiny and risk being fired at all times.
The 2003 Annual Report of the Inter-American Commission on Human Rights revealed that the
judges are under “permanent state of urgency,” and in some situations “judges were removed
almost immediately after adopting judicial decisions in cases with a major political impact,” and
that the “lack of judicial independence and autonomy vis-à-vis political power is, in the IACHR’
opinion, one of the weakest points in Venezuelan democracy”.216
In a centralized government, such as the one created in Venezuela after the Constitution
of 1999, political participation can signal your own death sentence, and the system becomes the
tool of the authoritarian power.217 The corruption in the judicial branch has damaged the
economic expansion and growth in Venezuela, since the enforcement of the law is no longer
predictable.218 But, the element of predictability is essential to the development of an economic
sector in a country since local and international businesses need to know what to expect from the
rules and their enforcement, and without it bribery becomes common.219 The judicial corruption
in Venezuela is distinguished by the fact the public authority is able to take advantage of the
court system and make the rules and processes to apply the law disappear.220 This type of
corruption is known as Administrative Corruption, in which the members of the court constantly
perform actions that violate the law for their private benefit, by paying bribes to changes the
outcome of a sanction, or to delay a lawsuit as long as possible, scenarios which can be found in
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the case of Venezuela.221 Besides the growth of corruption within the judicial system, the issue
of political reform of the judiciary is also essential.222 Since no group of judges or any individual
official has sufficient autonomy or legitimacy it has become impossible for them to achieve any
absolute judicial reforms and restricting them to a vicious cycle of manipulation by the leading
party.223 The judicial system is currently weak and the “mechanisms, institutions and actors that
formerly resolve confrontation by peaceful means” are now the tools that threaten the democracy
and lead the system to become unstable since there is no legitimate set of rules with trustworthy
arbitrators.224 The absence of justice and the difficultness to access it has permanently
undermined the Venezuelan democratic system and its rule of law.225
Overall, the Judicial branch that was born after the referendum and the creation of the
Constituent Assembly was used to centralize the power in the executive, and to blur the
separation of powers between the branches of government, and it forced the Tribunal of Justice
to be at the mercy of Chávez, who used the “judicial review powers” to interpret his new
Constitution as he wished.226 The result of this is the transformation of a democratic rule of law
that had been taking root in Venezuela into an alleged democracy where the power is heavily
concentrated on the head of state, which then raises the issue of whether Venezuela continues to
be a democracy or not. If the separation of powers- which is a crucial guarantee of a democracycontinues to be ignored, democracy will not survive, and in turn it will give rise to an
authoritarian government.227
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PRESIDENT HUGO CHÁVEZ AND HIS EXECUTIVE ORDERS

The political history of Venezuela has always been a rocky one. From dictatorships to
multiple versions of the constitution, Venezuela has seen it all, including a reverse in its
democracy. As in every country, one thing led to another and the instability gave room to the rise
of a revolutionary: Mr. Hugo Chávez Frías. He came at a time when not only the people, but the
system itself needed a change, and that is exactly what he did. President Chávez gave the country
a 360 degree change; some say for the best, but the evidence shows that it was for the worst.
Chavez’s Rise to Power
First, let us start with a brief introduction to the background of the character that forever
changed Venezuela’s story. President Hugo Rafael Chávez Frías, was born the 28th of July of
1954 in a small rural town in Venezuela named Sabaneta, in the state of Barinas.228 In order to be
able to chase his dreams, Hugo Chavez enrolled in military academy at the age of 17, where he
graduated as an officer; he later continued to study political science at the University of Simón
Bolívar in the capital of the country.229 Up until the early 1990’s, President Chavez was very
well known for expressing his sentiment towards the government, which he thoroughly opposed.
The year of 1989, with Carlos Andres Perez as President, was a year of massive turbulence for
the country. The famous “Caracazo” took place, in which President Perez demanded the army to
discharge their weapons on civilians during a protest against his economic policies.230 It is after
this date, that Chávez saw his window of opportunity to make his voice is heard. In 1992, Hugo
Chavez organized a military group and attempted a coup against the government; this futile
attempt was unsuccessful and Mr. Chavez was sent to jail where he spent two years.231 Chavez
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became a national hero, voicing the “deep seated hostility towards the political system.232 The
reason for his release was the impeachment of President Andres Perez.233 Then, for the elections
of 1998 Hugo Chavez decided to run for President, uniting several smaller parties into one big
political campaign, quickly gaining popularity nationwide.234 In 1998, Hugo Chavez defeated the
two political parties known as AD (Acción Democrática) and COPEI (Christian Democratic
Party), which had a monopoly of Venezuela’s system since the end of the last dictatorship of
Marcos Perez Jimenez in 1958.235 The AD and COPEI political parties remained in power all
through 1958 as a result of the “Punto Fijo” arrangement, which after a long dictatorship and a
new born democracy, established the rules of the game; it stated that the government and
presidential appointments must be divided equally in order to share the power.236 The new
democratic system was strengthened by the “Punto Fijo” arrangement during the decades of the
60s and the 70s, but it quickly worsened and the parties were at the mercy of the Parliament.237
This time period, in which the two main parties shared power became known as “Puntofijism”.238
The Punto Fijo period brought the levels of “corruption, clientelism, political
demoralization” to record high levels, making it almost impossible for third parties to even have
a fair chance in the elections.239 The political arena became extremely representative and
pluralistic, where the public officials responded only to the parties themselves and not to their
constituents.240 It is because of this monopoly that the public created a rejection of the Congress,
therefore the previous support of AD and COPEI shifted towards Chavez in the elections of
1998.241
Chávez as President
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As soon as President Chávez took hold of the Presidency, he pushed for a change of the
constitution in order to “promote popular participation as a way of deepening and extending
democracy beyond elections”, and started promoting a referendum.242 He strongly believed that
in pursuance of justice and social equality, a completely fresh constitution was needed, since the
previous one reflected the interests of the previous ruling class and their failures.243 And behind
this political slogan, Chávez knew that in order to achieved all his political goals, he had to
restructure and modify the legal code that would make way for his ambitious agenda.244 In order
to change the constitution, the government needed to form a Constitutional Assembly, but in
order to do so it had to be contested by the public. In April 1999 a national referendum took
place in Venezuela to see whether or not such an Assembly could be put together.245 This
referendum was announced without the consent of the Supreme Court, which was pressured after
into saying that it was allowed according to the interpretative power of the constitution by the
Court.246 And since the couple previous presidencies had brought the country an urgent need for
change, the idea of a referendum seemed like the perfect solution. Thus, 71% of the constituents
voted “Yes” on the proposal.247
Only three months later, the elections for the agents that would be members of the
Constitutional Assembly in charge of writing the Constitution, took place and out of the 131
seats available, 125 were won by Chávez’s supporters.248 December that same year, there was
another national referendum to accept or reject the new Bolivarian Constitution; the results were
impressive: 88% of the 38% of the population that voted approved the new constitution.249 The
President embraced the popular anxiety and disapproval because of the last political system to
sell his idea of a new constitution, as if it would be the only practical solution.250
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It is important to mention that all throughout Venezuela’s history there has been several
elected institutions in charge of writing a new constitution in the years of 1858, 1863, 1901,
1946, and 1953; the only difference is that the Constitutional Assembly elected in 1999 was not a
result of a coup d’état, revolution, war, or de facto rejection (which is the case of all previous
constitutional assemblies) but from a “formal democratic process”.251 And after the Constituent
Assembly’s election of 1999, all constitutional powers of the Supreme Court were overpowered,
since the President decided to proceed with the referendum “unilaterally” and granted the
Assembly powers not mentioned in the new constitution, contradicting the original Supreme
Court ruling.252
Some of the changes under the new Bolivarian Constitution included that absolutely all
government employees had to be subject to a “mega-election,” set to take place in July of 2000
in which the people could decide to reelect or replace them; powered by his momentum and the
urgent cry for change, Chávez won the majority of seats in the “mega-election”.253 The new
constitution became “non-androcentric” (meaning that a word could be used for both men and
women) strongly indicating two options: that either women are not seen as powerful contestants
in politics, or if they do manage to become part of the political process, they must be strong as
man to remain in power.254 With the new constitution, he also introduced two new branches of
government: the citizen branch, in charge of looking after the other branches making sure that
they were following their constitutional functions, and the electoral branch, in charge of
regulating correct electoral procedures (from state elections to organization elections).255
Furthermore, under the “Enabling Laws” granted to him in November 2000, Mr. Chávez
proceeded to create 49 new legal orders without the approval of the National Assembly and into
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effect immediately.256 The new decrees addressed included topics such as the petroleum industry,
economic policy, land distribution, and the fishing industry and were put into implementation in
November 2001.257 Within the Constitution, an arrangement that permits the “takeover of state
power” in the executive branch were also included increasing the fear of presidentialism in the
opposition.258 The Constituent Assembly also appointed the new members of the new Supreme
Tribunal of Justice, the new National Electoral Council, the Prosecutor General, the People’s
Defender, and the Comptroller General; all these appointments were in violation of the new
Bolivarian Constitution. The judicial branch was completely modified and stripped of its powers,
by creating a new “Commission of Judicial Emergency”; furthermore, it destroyed the senate and
congress, eliminated the legislative assemblies of the states, and suspended municipal
elections.259 Article 17 of the Transitory Regime that allowed the destruction of the Supreme
Court of Justice and its three chambers (political-administrative, criminal, and civil cassation),
which later became the new Supreme Tribunal of Justice, with the new constitutional, politicaladministrative, and electoral, and social, civil and criminal cassation chambers.260 This new
constitution focuses in various ways on the differences between justice and the rule of law,
meaning that the act of justice is as significant as the rule of law, a concept that will not bring
justice at all.261
In the year 2004, President Chávez volunteered himself to a national referendum to see
whether or not he should remain in power since under article 72 of the new Bolivarian
Constitution stated that all public officials were subject to revocation.262 The results after much
contestation showed that he should remain as President.263 In October that same year, regional
elections took place and 82% of the coalitions supporting Chávez were victorious (334 majority
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and 20 out of 22 state governorships) marking the end of the dominion by the opposition parties
all throughout the country.264 Since he has been successful thanks to referendums and elections,
the opposition and international forces declare that Hugo Chávez was elected democratically but
governs undemocratically.265 Then, in 2005 the Law of Social Responsibility in Radio and
Television was enacted, limiting the right basic human right of freedom of expression, setting
limits on what the stations and TV channels are allowed to broadcast; the government even
bought the majority of the media outlets known to oppose his views, and of course replaced
“bad” reporters with good ones, and sent them to prison or trial.266 The event that marked the
pinnacle of the Law of Social Responsibility was the slam down of Radio Caracas Television
(RCTV), which was Venezuela’s oldest TV channel.267
In his second term as President in Venezuela, Chávez proposed further changes to the
constitution. In August 2007, he also suggested that the state should become “socialist,
centralized, militaristic police”.268 And to make this happen, certain economic “key sectors”
must be nationalized; the oil production, telecommunications, and energy were the key
sectors.269 Although the suggested reforms were rejected in another referendum, Chávez went
ahead and implemented many of those reforms through the years of 2008 and 2009, by means of
legislation, decrees, laws, and judicial interpretations of the Supreme Tribunal, violating the laws
of the new Bolivarian Constitution, which took form under his own device.270 Furthermore, the
National Assembly granted the President the power to create legislature, even without the
support of his own party; this can be interpreted as the perpetuate implementation of “Enabling
Laws”.271 Like if that wasn’t enough, in the year 2008, using his power of the never-ending
enabling law, changed the Organic Law of the Bolivarian Armed Forces and created a
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“Bolivarian Militia”.272 This militia, strictly under the mandate of the President, would be made
up of a military reserve and a territorial militia, composed by both Venezuelan and non
Venezuelan citizens.273 Besides the militia, the President also passed 26 decree laws regarding
“agricultural and food-related sovereignty” and for the “erosion of private property”.274 Then, in
2009 Chávez issued another referendum, this time regarding his allowed number of times that he
could run for President. As expected, he was victorious and is now able to run for President for
eternity.275 His reason for this “eternal Presidency” is that one term is not enough time to amend
Venezuela; and he has made it clear that the task of rebuilding Venezuela is his main goal, that is
why he intends to run for reelection once again in December of 2012.276 These laws not only
infringe his newly created Bolivarian Constitution, but they are a profanity to the main principle
of any government in the world; a President should not be able to create legislation regarding to
criminality, private property, and taxes which is clearly the responsibility of the legislative
branch.277
The institutional changes that have been developed during Chávez’s presidency have
been used to decentralize the government, concentrate the power in the executive branch, blur
the separation of powers, and create a Supreme Tribunal of Justice at the mercy of the President,
thus eliminating the concept of checks and balances in the Venezuelan government.278 It is safe
to assume then that the executive has eliminated the “essence of rule of law,” which is only
guaranteed in a democracy with the equal distribution of power among its branches.279
Another main characteristic of President Chávez’s control over his government that has a
significant impact is his nepotism. Nepotism is referred to giving posts as public officials to
friends and family. One predominant example is his family, which is known all throughout
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Venezuela as the “Royal Family,” since it holds extremely large quantities of power.280 He has
given his younger brother David Chavez the control of the Venezuelan Tax Revenue Office and
the office of Customs at Venezuela’s main airport in La Guaira.281 Chávez’s mother has also
gained involvement in offices that would normally be given to the First Lady; for example, she
was President of the Children’s Fund; furthermore, not only the President’s family has been able
to hold offices in the Venezuelan government, but also his closest friends and allies.282 First,
Chávez’s closest ally Diosdado Cabello has been able to hold several offices throughout the
President’s time in office, such as the post as Vice President and the Governor of the most
populated state in Venezuela (the state of Miranda).283 Then another close ally is Jose Vicente
Rangel, who also Chávez’s “Vice President, Minister of Defense, and Foreign Minister”
nonetheless convinced him to make his son Mayor of Caracas.284 Chávez’s nepotism includes
making military officers government officials, ever since he became president in 1999. Both
active and retired military officers have been “ministers, vice-ministers, and heads of stateowned companies”.285 Since 1999, the government has had 61 ministers, and out of those 16
have been military officials, and in the 2004 regional elections 9 of the elected governors were
retired military officers.286
President Hugo Chávez has transformed, and will undoubtedly keep transforming
Venezuela as a whole. Not only did he change the code of law to fit his agenda, but he
transformed all of his government’s pillars, even adding two more institutions against his
government’s wishes. But, he has also altered the employment of the meaning of participatory
democracy.287 According to him, every major decision is made according to the votes and wishes
of his people, thus his government is sometimes seen as a democracy. But in reality, his
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commands have slowly been transforming the government into an authoritarian regime, where
only he has a say in the matter. As it is shown in this section, there are numerous variables that
constantly undermine the dependency of the branches of government, and the ones that do
function somewhat independently, do so in order to fulfill the president’s executive orders. The
concept of checks and balances has ceased to exist in Venezuela for over a decade, and it will
take more than a new constitution to re-establish the concept and bring back the country to a
fully functioning democracy.
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CONCLUDING THOUGHTS

Over the last decade, Venezuela has been experiencing a transformation of its
governmental structure. This change, as shown in the previous chapters, has been mostly for the
detriment of the country in a variety of ways. When all the issues are set on the table and are
looked at in an overall perspective, it leads us to the question of why is there no separation of
powers in Venezuela? And what are the consequences of its absence? To answer this question,
although it is not a simple task, one must look at the key factors that have had a direct
involvement in the disappearance of separation of powers. These agents are: the Constitution, the
Judicial branch, and the Executive branch.
To begin with, the Constitution has been used over the course of history as a
manipulative tool. Both Parliament and the Executive have utilized this document to surpass the
rule of law and serve their personal agendas. Under other circumstances, the Constitution is an
icon of justice and protection; it signifies that no government is above the law, and that every
person in the state is bound by the same set of principles of behavior. When those principles are
exercised properly, the separation of power is clear and concise, and hard to defraud. Once the
Constitution is tampered with, and it’s constantly transformed, it becomes something temporary,
something that it is easy to overcome. The Constitution is like the blueprint of a house, how
many times can you modify the model until you make a mistake, or until you ultimately make a
model that is weak in every aspect? Well, that is exactly the problem that Venezuela faces. The
Constitution of 1999, proposed and developed by President Chávez had several new key aspects
that ultimately helped him achieve his goals, but the basics are the same: a Constitution with
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many loopholes easily justified by the decision makers. As a consequence, the people have no
substantive protection by the law, and no instrument to support any sort of objection to the
government, and the government institutions have an instrument with which they can justify any
violation of the law, thus helping eliminate the separation of powers. For more information on
this subject, please refer to the chapters on the Constitution on page eight and page twelve.
The next key factor is the Judiciary. A branch, that in theory should be the interpreter and
arbitrate of the law, independent from every other branch of government, is weak and
unresponsive. Over the course of history, the judiciary in Venezuela has shown no exceptional
strength and abilities, but up to some extent it did have independence from the other branches,
making judicial rulings on their own. However, with the Chávez administration, the institution
completely succumbed to the mercy of the other decision makers and it was transformed into a
branch incapable of making justice. The Judicial branch is composed and administered by
Chávez’s main supporters. The new divisions within the branch, are dysfunctional and serve no
true purpose, and are regularly manipulated and controlled by the Constitutional Assembly and
the Executive branch. They have no backbone and the Constitution offers them no solution or
outline to follow. Most of the judges can be dismissed at the like of the Assembly, thus making
the branch extremely unstable, and now the judges have no need to serve their constituents since
they are elected and dismissed by another institution. Overall, the judicial branch is yet another
tool for the Executive branch to take control of every aspect of life in Venezuela. The separation
of powers in the Judiciary has been replaced by an adjudication of powers, where every aspect of
the law is controlled by a mixture of elements that are all fanatics of Chávez. Once again, the
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concept of checks and balances is defeated. For more information about this topic, please refer to
the Judicial Branch chapter, located on page twenty-seven.
The last factor that has taken a role in the diminishing of separation of powers in
Venezuela is the Executive branch. To be more exact: President Chávez’s Executive branch.
Since his democratic election, Chávez has been able to transform the political arena with a
number of carefully planned executive orders. These decrees have surpassed the law, and every
other institution in the country. He was able to pack the government institutions with his most
devoted followers, change the name of the country, change the rules for presidential election, and
many other laws that have aid him achieve his very capricious agenda. President Chávez is the
main violator of the law, and has been able to get away with it because he masks his actions with
a supposed support by the constitution- which he also happened to create. The problems that
stem from his administration are far too numerous, and are leading Venezuela to an authoritarian
regime, where every aspect of life is controlled by one player. Chávez came in time of despair
and convinced the people that he was the only solution, and now the country is experiencing the
constant violation of basic human rights, such as the right to a speedy trial, and the right to
freedom of speech. The executive branch has made it its purpose to eliminate the separation of
powers and the concept of checks and balances; the whole system is unbalanced and it leans
towards one player. The concept of Presidentialism has taken root in Venezuela, and democracy
has taken a back seat.
The various key players that have affected the separation of powers in Venezuela can be
summed up by the following table.
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Key players - Other factors

Political Culture

History/Tradition

International Factor

The Constitution

No Reliability

Weak, Constantly
transformed

Does not follow any model

The Judicial Branch

Disconnected, lack of
judicial review

Weak, Easily manipulated

Regional characteristic of
impotence

The Executive Branch

Uncontested, hard to
overcome

Autocracies, and then
Regionally Idolized
manipulation by Parliament

Table 1. Factors Affecting Separation of Power
First, let us start with the Constitution and the other factors that have had an effect on the
separation of powers. The political culture in Venezuela for the past few decades, I would even
dare to say since the day of independence, has seen the constitution as an unreliable source.
Since it has been constantly manipulated by the different administrations over the years, the
citizens cannot and do not have confidence in the Constitution to protect even the most basic
human rights. Freedom of expression, freedom of speech, freedom of political participation, all
included in the 1999 Constitution, have been constantly violated, showing that the document
does not stand above the rule of law. The political culture in Venezuela has been transformed
over the years, and the Constitution in the eyes of the citizens is standing in quicksand, hastily
been swallowed by the executive branch. Thus, the history of the Constitution reveals that it is
not the same document that democracies around the world use to protect citizens from the strong
hand of the government, and also not a document that dictates how the various institutions
should behave, but it’s a tool of manipulation that can be constantly violated and ignored by the
various governmental agencies. In addition, I believe that the international arena has had a vis-àvis relationship with Venezuela in determining the role of the constitution. When the wave of
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democratization took place in South America, a significant improvement of the political systems
took place in the region. Although still corrupt and relatively behind compared to the system in
North America, the different branches of government started to move forward and develop a
sense of identity, including in Venezuela. The constitution that was held the longest in Venezuela
happened to coincide with a period of political stability in South America, showing that there
was some sort of widespread growth in the systems. Then, President Chávez was elected and
transformed the system of the country and the constitution. The 1999 Constitution does not
resemble any other in the region, marking Venezuela as an innovator-an aspect that has been
regarded both in a negative and positive way. In my opinion, with Cuba as a communist country
in the region, Venezuela as a strong autocratic regime, Mexico’s situation so unstable, Bolivia
strongly supporting Venezuela, and the declining standard of living throughout South America
might lead the region into a further reversal of democratization and an imitation of Venezuela’s
system, where the Constitutions are a simple document that contains dreams and hopes of the
people, but that are actually never heard. Thus, Venezuela’s Constitution must regain its identity
and power in order to stop the spread of the anti-democracy disease that is spreading into every
country in South America.
Next on the chart, is the Judicial branch. The political culture in Venezuela regards the
judiciary as weak and as a puppet of the executive branch. Since the courts are very much packed
with Chavez supporters, the judicial decisions are seen as a reflection of Chávez’s opinions.
When it comes to making decisions at the Supreme Court level, the judges are unable to apply
judicial review, and justify the decisions on circumstantial evidence such as a referendum at the
time of the trial, or according to a new law in the constitution. Furthermore, the history in
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Venezuela reveals that the courts have been incapable of functioning independently from any
other branch of government, and the structure itself contains several issues that continue to drag
down the judiciary. For example, currently there are a number of new divisions in the courts
adding more judges to the table that are appointed by another commission. Thus, the judges are
unstable and act according to arrangements in order not to be removed from office. Furthermore,
there is no legal base making it impossible for the judges to overcome their barriers and apply
their right to judicial review. Throughout Latin America, the courts are characterized by their
lack of judicial power and independence. Most of the courts are extremely corrupt, benefiting the
rich while damaging the poor, which are the ever-growing majority. This marks another
organization pattern found in Latin America, but the aspect that sets Venezuela apart is the fact
that the courts are composed by a majority of the president’s supporters, are appointed and
removed by a Constitutional Commission, and it has an assortment of courts that are not found in
any other country in the region. Making the Venezuela judicial system hard to predict and even
more unstable than the rest in the region.
The last factor in the table is the Executive branch. In Venezuela, the President is the
number one determinant in the violation of the separation of powers. President Chávez has
managed to mold the entire political system according to his needs and desires. The political
culture in Venezuela revolves around this one player that is uncontested and extremely powerful,
which means that his decisions can ultimately signify the end of the Venezuelan government as
we know it. As shown in the previous chapters, Chávez has gone to great lengths to surpass the
different branches, violating the separation of power clause in the Constitution. Thus, with the
branches not being able to act independently from each other and perform their basic duties, the
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concept of checks and balances is almost completely eradicated from the country, bringing other
sorts of problems to the entire population. In Venezuela, the history of the Executive branch has
been an interesting one. As any other developing country, Venezuela experienced authoritarian
regimes and then it welcomed democracy. For some decades, the political arena in Venezuela
was controlled by the Parliament but not to the same extent as Chávez. As result of Chávez’s
radicalism, there has been a recent idolization of his acts around Latin America. He is admired
by many and seen as an icon for the poor, opening an opportunity for other radical presidents in
the region to rise and gain support, indicating that in the decades to come, several other countries
might also experience a grand violation of the separation of powers.
The factors mentioned above play an important role in the development of the political
system in both Venezuela and in the region. But, the number one determining factor in the case
of Venezuela is the Executive branch. Currently, the President holds an exorbitant amount of
power that has given the government a 180º degree turn for the worst. The natural resources in
Venezuela have given President Chávez an extra kick factor that has enabled him to become a
regional and even global power. If not contained, the situation in Venezuela can spread and
affect other countries in the South American region in a similar way.
The research has shown that the cause for the lack of separation of powers, and thus the
lack of checks and balances among the branches of government in Venezuela is the extraordinary
amount of power that the Executive branch holds. This has led to an amount of issues that are
affecting the political spectrum from top to bottom. The system is dysfunctional and unbalanced,
and as a result the citizens are also being affected since the most basic human rights are been
neglected. The question of what is the cause for such a scenario has been answered, but there are
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still a number of other questions that must be answered in order to solve the Venezuelan
paradigm, such as: What could be a reform to the Constitution that would make a significant
difference in the political structure? And what kind of checks should be implemented on the
Executive branch?
I would like to conclude by adding that it is my wish to continue to analyze the political
situation in Venezuela but from the perspective of the school of law, and hopefully offer a
solution to the problem. It is also my pleasure to invite any scholar to offer their insight on this
situation, since it is an issue that threatens to affect a majority of us indirectly.
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